
To: Laverty, Tom[Laverty.Tom@epa.gov]; Bathersfield, Nizanna[Bathersfield.Nizanna@epa.gov]; 
Flannery-Keith, Erin[Fiannery-Keith. Erin@epa .gov] 
From: Eby, Louis 
Sent: Tue 6/2/2015 4:22:51 PM 
Subject: FW: WVA legis 

"As previously observed by this Court, action by the West Virginia Legislature eliminating the otherwise 
required compliance with water quality standards would constitute a revision to West Virginia's approved 
NPDES program, and such a revision would not be effective unless and until approved by the EPA. 
Marfork, 966 F.Supp.2d at 681, n.8. As recognized by the West Virginia Legislature, SB 357 has the 
effect of modifying the scope of the permit shield relative to water quality standards. This is a significant 
change, to say the least. Citizens have successfully proven permit violations based on violations of water 
quality standards, and as interpreted by Defendant, HB 2283 and SB 357 would strip away that previously 
effective enforcement avenue.4 State action that may eliminate an enforceable permit condition, program
wide, potentially strikes against the very purpose of the CW A "to restore and maintain the chemical, 
physical, and biological integrity of the Nation's waters." 33 U.S.C. § 125l(a). 

"Before the State makes such a significant revision to its NPDES program, federal law requires EPA 
consideration and approval. Here, there is no evidence that either the EPA or the State has initiated the 
program revision process since the passage ofHB 2283 and SB 357. More to the point, there is no 
evidence that the EPA has approved NPDES program changes affected through HB 2283 and SB 357, 
and such changes therefore have no effect under federal law." 

From: Horwitz, Sylvia 
Sent: Tuesday, June 02, 2015 11:14 AM 
To: Shamet, Stefania; Eby, Louis; Zobrist, Marcus; Wilson, Scott; Hudiburgh, Gary 
Subject: RE: WV A legis 

From: Shamet, Stefania 
Sent: Tuesday, June 02,2015 9:51AM 
To: Eby, Louis; HoPv~vitz, Sylvia; Zobrist, l\1arcus; \X/ilson, Scott; Hudiburgh, Gary 



Subject: RE: WV A legis 

From: Eby, Louis 
Sent: Tuesday, June 02,2015 9:11AM 
To: Horwitz, Sylvia; Shamet, Stefania; Zobrist, Marcus; Wilson, Scott; Hudiburgh, Gary 
Subject: FW: WVA legis 

From: Horwitz, Sylvia 
Sent: Thursday, April23, 2015 11:24 AM 
To: Eby, Louis 
Cc: Curtin, James 
Subject: 

Louis-

Here is the draft letter that Region 3 is planning to send to WV. I am also attaching a draft 
briefing paper that Stef Shamet sent us that was used (or something like it was presumably used) 
for briefing Jon Capacasa yesterday. I'm glad you were on the call. 

Please keep me posted as to any briefings you have with OWM mgmt. 

Sylvia Horwitz 

Office of General Counsel 

Water Law Office 

WJC North 7353H 

Phone: 202-564-5511 


